Abstract -It is popularly believed that if A owes B a duty of care in negligence, A will not actually have a legal duty to be careful: A will merely be required to pay damages to B if she suffers loss as a result of A's being careless. We can call this the cynical view of duties of care and those who adopt it, cynics. However, it is possible to take a different view of duties of care in negligence, according to which if A owes B a duty of care of some description, A will actually have a legal duty to be careful. We can call this the idealistic view of duties of care in negligence and those who adopt it, idealists. This article explains the importance of the debate between idealists and cynics over the nature of duties of care in negligence and goes on to argue that the cynical view of duties of care in negligence is, in fact, wrong and that the idealistic view of such duties should be preferred.
Introduction
Oliver Wendell Holmes famously suggested that someone who undertakes in a contract to do x does not actually have a legal duty to do x: she merely has a duty 1 to pay damages to the other party to the contract if she fails to do x. 2 This suggestion has been widely criticised 3 and enjoys little popularity nowadays. Today, it is widely accepted that if A undertakes in a contract with B to do x, he will have a primary obligation to do x and if he fails to do x and B suffers loss as a result, he will usually incur a secondary obligation to pay damages to B.
thereby causes B to suffer some kind of loss. 5 Let's call this, the cynical view of duties of care in negligence and those who adopt this view, cynics.
The vast majority of tort scholars working today seem to be cynics. So, for example, Atiyah's Accidents, Compensation and the Law, currently edited by Peter Cane, tells us that: 'To say that a person owes a duty of care in a particular situation means (and means only) that the person will be liable for causing damage by negligence in that situation.' 6 Similar statements have been made in the past by Basil Markesinis and Simon Deakin, Michael Jones, Tony Weir, Steve Hedley and Tony Dugdale. 7 However, not all tort scholars are cynics. For example, Benjamin Zipursky condemns the cynical view of duties of care in negligence as 'inaccurate and unworkable': ' The law frequently defines "duty" as actual "duty" or "obligation." Courts that deny liability in nonfeasance cases for lack of duty seem to be saying that, while it might have been commendable for the defendant to help the plaintiff, the defendant was not [legally] obligated to do so. Similarly, courts that deny recovery to injured trespassers despite landowners' failure to take due care are not simply saying that a contrary holding would impose too much liability; rather, they are saying that landowners are not [legally] obligated to watch out for the interests of those who trespass upon their land.' 8 According to this view, if A is said to owe B a duty to take care not to do x in a given situation, A will actually have a duty to take care not to do x, which duty will have been imposed on A for B's benefit. Let's call this the idealistic view of duties of care in 5 An equivalent analysis will apply to other kinds of duties of care. So if (say) A is said to owe B a duty to perform some task with a certain degree of care and skill, then, according to this analysis, A won't actually have a duty to perform that task with that degree of care and skill; he will simply have a duty to pay damages to B if he performs the task in question incompetently and thereby causes B to suffer some kind of loss. See Markesinis and Deakin's Tort Law (5th ed, 2003) , 77: 'The issue of duty is…essentially concerned with whether the law recognises in principle the possibility of liability in a given type of situation' (emphasis in original); M. Jones, Textbook on Torts (8th ed, 2002) , 41: '…the concept of duty of care adds nothing to the tort of negligence. In some circumstances a person is held liable for the negligent infliction of damage, and in other circumstances he is not. In the first set of circumstances it is said that a person owes a duty of care, and in the second set that there is no duty'; J.A. Weir, 'Suicide in Custody ' (1998) 57 CLJ 241, [242] [243] : 'The function of the duty concept at common law is to conduce to an apparent rationalisation of a decision, reached on other grounds, that a defendant must -or need not -pay for harm suffered by the plaintiff as a relevant result of relevantly unreasonable conduct on the part of the defendant… "Duty" is an operator, not a real number'; S. Hedley, Tort (3rd ed, 2002) , 28: '…a "duty of care" has no legal consequences until it is broken, and it seems a fiction to say that a duty hangs over D's relations with others, waiting to turn into some other type of legal liability… [A] judge who says that D owed P no duty at all must mean something like "D is not liable here, nor would D ever be liable on facts like these"'; Clerk and Lindsell on Torts, (18th ed, 2000), §7-05: '…[in a] "duty of care situation"…the courts recognise as actionable the careless infliction of the kind of damage of which the plaintiff complains, on the type of person to which he belongs, and by the type of person to which the defendant belongs.' 8 B. Zipursky, 'Legal Malpractice and the Structure of Negligence Law ' (1998) 67 Fordham LR 649, 656 (emphasis added). 9 To say that A 'owes' a duty to B is a shorthand way of saying that duty has been imposed on A for B's benefit. So, for example, in the famous case of Palsgraf v. Long Island Railroad, 162 N.E. 99 (1928) , A carelessly knocked an unmarked package out of B's hands. The package -which contained fireworksnegligence and those who adopt this view, idealists. 10 So, according to the idealistic view of duties of care in negligence, if A is said to owe B a duty to take care not to do x in a given situation, A will have a primary obligation to take care not to do x. If he breaches this obligation and B suffers loss as a result, he will usually incur a secondary obligation to pay damages to B. In contrast, a cynic would say that the only obligation A will owe B in this situation is an obligation to pay B damages if A carelessly does x and B suffers loss as a result.
In this article I will argue that the idealistic view of duties of care in negligence is correct and that the cynical view is wrong. I will point out four problems with the cynical view, each of which indicates that the idealistic view is correct. I will then go on to consider and dismiss four arguments that could be made in favour of thinking that the cynical view is correct. However, before I do any of that, I should first of all explain briefly why the debate between cynics and idealists over the nature of duties of care in negligence matters -there is, after all, no point in discussing whether the cynics or idealists are right if it does not actually make any difference who is right.
Cynics versus Idealists: What Difference Does It Make?
There are at least four reasons why the debate between cynics and idealists over the nature of duties of care in negligence is important.
A. What does the law require us to do?
First of all, the disagreement between cynics and idealists over the nature of duties of care in negligence will matter a great deal to someone who is law-abiding -that is, exploded and the shock of the explosion caused some scales to fall on and injure C, who was standing several yards away. It was held that C could not sue for damages as A did not breach a duty of care owed to her in knocking the package to the ground. Now -A did have a duty to take care not to knock the package to the ground but that duty was imposed on him for the benefit of B, whose property was foreseeably likely to be damaged if the package was knocked to the ground. That duty was not imposed on him for the benefit of C as there was no reason to think at the time that she would be harmed in any way if B's package were knocked to the ground. So A's duty to take care not to knock the package to the ground was owed to B, not C. Not all duties are owed to other people. There are many cases where someone will be subject to a duty that is owed to no one in particular. This will be the case, for example, if someone is subject to a duty that was imposed on him not for the benefit of a particular individual, but for the benefit of the community as a whole. See N. J. McBride & R. Bagshaw, Tort Law (2001), 3-4. someone who is concerned to do what the law requires him or her to do. For example, suppose that XYZ Co makes and sells cars. XYZ discovers that the brakes on its cars suffer from a problem which means they are liable to fail catastrophically in 1 out of every 50,000 cars manufactured by XYZ. XYZ consults its lawyers and asks them what, if anything, it is legally obliged to do in this situation.
11
What advice XYZ gets back will depend on whether its lawyers are cynics or idealists.
12
An idealist who advised XYZ would say, 'It is well-established that if Ahowever inadvertently -has put B in danger of being killed or injured, A will owe B a duty to take reasonable steps to see that this does not happen.
13
I'm afraid this principle applies here -you put these defective cars into general circulation and as a result the people who are currently driving them are in danger of being killed or injured. Under the circumstances, you are legally required to do your best to warn them of the danger they are in so that they can avoid it by ceasing to drive your cars or by having the brakes looked at.'
14
If XYZ then turned to a cynic for advice, it would hear a quite different story. He would say, 'What my colleague says is true -but only up to a point. It is true that the law says in this situation that you owe the people who are currently driving your cars a duty to do your best to warn them of the danger they are in. But that does not actually mean that you are legally required to warn them of the danger. All this means is that if you do not warn the people who drive your cars of the danger they are in and a driver of one of your cars is subsequently injured as a result of your failure to warn him that the brakes on his car were liable to fail, you will be held liable to compensate that driver for his injuries. It is in fact entirely up to you whether you warn the drivers of your cars or not of the danger they are in. ' If XYZ believes the idealist, it will issue a warning that there is a very small chance that the brakes on its cars are liable to fail and that concerned drivers should consult a mechanic or XYZ to have the brakes checked out. If, on the other hand, XYZ believes the cynic, it may well choose not to issue such a warning. If XYZ calculates that the cost of issuing such a warning -in the shape of depressed sales -exceeds the costs it will incur compensating drivers of its cars who are injured as a result of its failure to issue a warning, XYZ may well decide that it has a responsibility to its shareholders not to issue such a warning.
So it will matter a great deal to XYZ whether the idealistic view or the cynical view of duties of care in negligence is correct. Likewise, it will matter a great deal to all 11 I assume, for the purpose of illustrating the importance of the debate between cynics and idealists over the nature of duties of care in negligence, that there is no statutory provision that applies here, requiring XYZ either to repair the problem or to warn those currently driving cars manufactured by XYZ of the problem affecting them. Cf. D.A. Nance, 'Guidance Rules and Enforcement Rules: A Better View of the Cathedral ' (1997) 83 Virginia LR 837, 858-861. 13 See Clerk and Lindsell on Torts, above n 7, §9-26, fn 34; N.J. McBride and R. Bagshaw, above n 9, 83-84; M. Jones, above n 7, 54; Rest Torts 2d (American Law Institute, 1965), §321.
14 E Hobbs (Farms) Ltd v. Baxenden Chemicals [1992] 1 Lloyds Rep 54, 65: 'a manufacturer's duty of care does not end when the goods are sold. A manufacturer who realises that omitting to warn past customers about something which might result in injury to them must take reasonable steps to attempt to warn them, however lacking in negligence he may have been at the time the goods were sold.' law-abiding people whether the idealistic or cynical view of duties of care in negligence is correct.
B. What may the courts do to us?
Of course, if XYZ is a 'rogue' or 'bad' company that always acts in its own self-interest, irrespective of what the law tells it to do, then it will not matter to XYZ whether it is legally required to warn its customers of the problem with the brakes on its cars. XYZ will simply calculate whether the costs involved in not giving a warning outweigh the costs involved in giving a warning and act accordingly. But even those who do not care about doing what the law tells them to do have reason to be interested in whether the idealistic view or the cynical view of duties of care in negligence is correct.
Suppose for example that the law says that A owes B a duty to take care not to do x. Suppose further that A wants to do x. Even if A is a 'bad man' and is willing to break the law if his self-interest is served by doing so, it will still matter to A whether the idealistic or cynical view of duties of care in negligence is correct. This is because if the idealists are right, B should be able to get -so long as other things are equal -an injunction against A, requiring A to fulfil the duty of care that he owes B. Moreover, if the idealistic view is correct then if A deliberately does x, the courts could legitimately punish A for ignoring the demands that the law makes on him. If, on the other hand, the cynical view of duties of care in negligence is correct, then A is legally free to do x if he wants -his only duty is to compensate B for the harm that she will suffer if A does x. So if the cynical view of duties of care in negligence is correct, the courts will have no grounds for granting B an injunction here, requiring A to take care not to do x; moreover, it would be quite improper for the courts to punish A if he did x, however deliberately.
So here is a second reason why the debate between the cynics and idealists over the nature of duties of care in negligence matters: whether the cynics or idealists are right makes a big difference to what the courts may do to us on those occasions we want to do something that will involve a breach of a duty of care owed to another.
C. The basis of liability in negligence
The third point of difference between cynics and idealists will be over the basis of liability in negligence. Liability in negligence is traditionally said to arise out of the fact that someone has breached a duty of care owed to someone else. 15 An idealist will have no problem taking this formulation seriously. She will argue that if A is held liable in negligence to pay compensation to B for some loss that B has suffered, he is held liable because A breached a duty of care that he owed to B and B suffered that loss as a result.
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See Donoghue v Stevenson [1932] AC 562, at 618-619 (per Lord Macmillan): 'The law takes no cognizance of carelessness in the abstract. It concerns itself with carelessness where there is a duty to take care and where failure in that duty has caused damage. In such circumstances carelessness assumes the legal quality of negligence and entails consequences in [the] law of negligence '; and Haynes v Harwood [1935] 1 KB 146, at 152 (per Greer LJ): 'Negligence in the air will not do; negligence, in order to give a cause of action, must be the neglect of some duty owed to the person who makes the claim. ' In other words, to an idealist, A's liability to B will be wrong-based: it will arise out of the fact that he has committed a civil wrong 16 in relation to B.
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By contrast, a cynic will find it impossible to accept that liability in negligence arises out of the fact that someone has breached a duty of care owed to someone else. Such an explanation of the basis of negligence liability will strike him as being vacuous and circular.
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To a cynic, to say that A is held liable in negligence to compensate B for some loss that she has suffered because she suffered that loss as a result of A's breach of a duty of care that he owed her, is to say no more than that A is held liable because: (1) in the situation that A and B found themselves in, the law will hold someone like A liable if someone like B suffers loss as a result of A's carelessness, and (2) B suffered the loss she did as a result of A's being careless. Which just begs the question -why, in the situation that A and B found themselves in, will the law hold someone like A liable if someone like B suffers loss as a result of A's carelessness? So if A is held liable in negligence to compensate B for some loss that she has suffered, what then will be the basis of A's liability? Unable to say that A's liability arises out of the fact that A breached a duty of care owed to B, the only answer a cynic will be able to give is that, 'A is held liable to B because he behaved unreasonably and B suffered loss as a result.' So a cynic will see A's liability to compensate B as being based on a 'fault principle' which demands that if you act unreasonably in some way and I suffer some kind of loss as a result then I should be able to sue you for compensation for that loss. 
17
Of course, that cannot be the end of the explanation as to why A will be held liable to B: it would still have to be explained why the fact that A has committed a civil wrong in relation to B means that A will be held liable to compensate B for the loss that she has suffered as a result of A's committing that wrong. A number of theorists have started groping towards such an explanation. See P.J. Kelley, 'Who Decides? Community Safety Conventions at the Heart of Tort Liability ' (1990) See, for example, M. Jones, above n 7, at 32: '[The notion of a duty of care] does not provide a justification or reason for imposing liability, but rather marks out the boundaries of what is or is not actionable. Justifications for setting the boundary at any particular point have to be sought elsewhere.' Similarly, J.C. Smith charged that 'it is circular reasoning to conclude that there is no liability because the defendant did not owe the plaintiff a duty of care, or that there is because he or she does…': see his Liability in Negligence (1984), 13. 19 Given the fact that overwhelming majority of tort scholars are cynics, it should come as no surprise that the overwhelming majority of tort scholars also think that negligence liability is based on this fault principle: see M. A. Millner, Negligence in Modern Law (1967) 
D. The dispensability of the duty concept in negligence
A fourth reason why the debate between cynics and idealists matters arises out of the fact that cynics and idealists disagree over the dispensability of the duty concept in negligence.
A cynic will think that it is perfectly possible to set out the law of negligence without referring to the concept of a duty of care at all.
20
According to a cynic, A will be held liable in negligence to B if he caused B to suffer some kind of loss by acting unreasonably and the law does not afford A any kind of defence against being sued by B. If this is right, then there is no need to invoke the idea of 'duty' at all in setting out the law of negligence. All one need do is give an account of: (1) when someone will be held to have acted unreasonably; (2) when someone will be held to have caused another to suffer some kind of loss; and (3) the situations in which the law will protect someone from being sued in negligence even though they have caused another to suffer loss by acting unreasonably.
21
If one understands (1), (2) and (3), then one can fairly claim to understand the law of negligence -one will be able to tell in any given case whether or not a claimant will be able to sue a given defendant in negligence for compensation for some loss that she has suffered.
22
In contrast, an idealist will think that giving an account of the law of negligence without mentioning the idea of duty is like putting on a performance of Hamlet without the Prince. To an idealist, the idea of duty is the central organising concept around which the whole of the law of negligence revolves. After all, an idealist would say, a claimant will only be entitled to sue a defendant in negligence if: (1) the defendant owed her a duty 20 Indeed, Richard Buckley attempts to do precisely this in his account of The Modern Law of Negligence, 3rd ed (1999) . The index to that book lists only seven entries under the heading 'duty of care' -and all of those (with one exception) are concerned with the issue of when someone will be held to have breached a duty of care owed to another; not with the issue of when someone can be said to owe another a duty of care. By way of contrast, the index to N.J. McBride & R. Bagshaw, Tort Law (2001) -which adopts an idealistic view of duties of care in negligence -lists 56 entries under the heading 'duty of care'; all of which are concerned with the issue of when someone can be said to owe someone else a duty of care.
21
This closely parallels the way in which David Howarth chooses to set out the law of negligence in his Textbook on Tort (1995) . He begins his presentation of the law of negligence with a discussion of 'fault' (that is, the issue of when someone will be held to have acted unreasonably), goes on to discuss when someone can be said to have caused another to suffer some kind of loss, and only then does he discuss the notion of 'duty of care' -which discussion, for him, amounts to no more than a discussion of the situations in which the law will protect someone from being sued in negligence even though they have caused another to suffer loss by acting unreasonably: see Howarth, 'Negligence after Murphy: Time to Re-think' (1991) 50 CLJ 58, 93-94; also A. Grubb (ed), The Law of Tort (2002) §12.1 (the relevant section is written by David Howarth). Cf. R.W.M. Dias, 'The Breach Problem and The Duty of Care ' (1956) 30 Tulane LR 377, 408: 'It is high time that we escaped from the shackles of verbal forms and refused to let our thinking be guided by words and phrases, such as "duty," "duty of care," "breach of duty". If, in any given case of carelessness, it is desired to know whether the plaintiff has a remedy, all that must be asked are four questions. (1) Is the careless infliction of this kind of harm on this type of person recognised by the law as remediable? (2) Did the defendant's conduct in the given situation fall short of the ideal behaviour of a reasonable man in a like situation? (3) Would a reasonable man have foreseen that the defendant's conduct in that situation would have inflicted on this plaintiff at least some harm of the kind that he actually sustained? (4) Was it the defendant's conduct that caused the harm sustained by the plaintiff?' of care; (2) the defendant breached that duty of care; (3) the breach of that duty of care caused her to suffer some kind of loss; and (4) the loss suffered by the claimant as a result of the defendant's breach was the kind of loss which the duty of care breached by the defendant was imposed on him in order to avoid. So an idealist will place the notion of duty front and centre in any account that she gives of the law of negligence and will regard as bizarre and misconceived accounts of the law of negligence which fail to mention the notion of duty or which only deal with the notion of duty after giving an account of such concepts as 'unreasonableness' or 'fault' or 'causation'.
Why does this disagreement matter? Well, if the cynics are right -and the notion of duty is genuinely superfluous in the law of negligence -then the duty of care requirement in negligence should be abolished. If the cynics are right, when the courts in negligence cases ask 'Did the defendant owe the claimant a duty of care?' they are really asking, 'On balance, is there any reason why the defendant should not be held liable to the claimant?' So if we abolished the duty requirement in negligence and instead said that a defendant will be held liable in negligence to compensate a claimant for some loss that the claimant has suffered if: (1) the claimant suffered that loss as a result of the defendant's acting unreasonably in some way and (2) there is no reason why the defendant should not be held liable to pay compensation to the claimant, we would not make any fundamental change in the law of negligence but we would force the courts to be more upfront and straightforward than they are at the moment when they approach the question of whether a given claimant is entitled to sue a defendant in negligence for compensation for some loss that she has suffered. This is something we should all support. 23 However, if the idealists are right then abolishing the duty requirement in negligence would be nothing short of revolutionary. The law of negligence would be remade overnight in the image the cynics have of it. Liability in negligence could no longer be said to be wrong-based: it would instead be fault-based. The law of negligence would no longer purport to guide people's behaviour, requiring them on occasion to act reasonably in the interests of their fellow citizens, while giving the courts powers to act against those who ignored its demands. Instead, the law of negligence would simply attach costs to certain forms of behaviour and leave it up to individual citizens to decide whether or not to participate in those forms of behaviour.
It is likely that the calls from cynics for the duty of care requirement in negligence to be abolished will increase in volume over the next few years -especially now that the threat to the duty requirement in negligence created by the decision of the European 23 While most cynics are content to retain the duty requirement in negligence, some cynics -in the interests of making negligence law clearer and more straightforward -have advocated that the duty requirement in negligence be abolished. See, in particular, B. Hepple, 'Negligence: The Search for Coherence ' [1997] CLP 69, condemning the duty of care requirement in negligence as 'redundant and incoherent' and proposing 'a new framework of principle in which [the duty requirement] can be abandoned' (ibid, 93); and R.D. Gibson, 'A New Alphabet of Negligence' in A. Linden (ed), Studies in Canadian Tort Law (1968) , describing the duty requirement in negligence as a 'front for a miscellaneous bag of exceptions to the general principle of liability to all reasonably foreseeable plaintiffs' and remarking that 'Most modern writers seem to regard this control function as a justification for the retention of the duty concept… I do not agree. The exceptions cannot be denied of course, but to retain the obsolete language of duty to describe them serves no useful purpose. Indeed, to the extent that it cloaks the arbitrary nature of these exceptions and makes them seem to be based on principle, the duty notion may perform a disservice ' (ibid, 192 In order to decide whether to accede to these calls, we have to know whether the idealists are right when they say that abolishing the duty of care requirement in negligence would be a revolutionary step, completely transforming the law of negligence from top to bottom; 26 or whether the cynics are in fact right when they say that 'If we abolish the duty of care requirement in negligence and instead say that a defendant will be held liable to compensate a claimant for a loss that he has unreasonably caused the claimant to suffer if there is no reason why he should not be held liable, we will not change the law of negligence in any fundamental way but we will make the law clearer and force the courts to be more honest.' Ultimately this will depend on whose view of the nature of duties of care in negligence is right. It is to this issue that I will now turn.
Four Problems with the Cynical View
Here are four problems with the cynical view of duties of care in negligence:
A. The paradoxical nature of the cynical view Suppose that A is driving down a road at the same time as B is walking along the pavement beside the road. It is well-established that under the common law, A will owe B a duty to take care not to run her over. Now, according to a cynic, the common law does not actually impose a duty on A to take care not to run B over: it merely imposes a duty on A to pay B damages if he carelessly runs her over. If this is right, then it seems that the common law only seeks to protect B's interests if A carelessly runs her over: before then, it shows no interest in her. This is very strange -why would the common law seek to protect B after she has been run over but not before? Of course, if one adopts the idealistic view then no such paradox arises. The common law seeks to protect B's interests while she is walking along the pavement by imposing a duty on A to take care not to run her over; and if A disregards that duty with the result that B is run over, then the common law seeks to protect B's interests by requiring A to pay B damages. It is a big problem for the cynical view of duties of care in negligence that in all common law jurisdictions other than England, exemplary damages are routinely awarded against defendants who deliberately breach the duties of care they owe other people.
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If the cynical view is correct, this simply should not happen. According to that view, someone who breaches a duty of care owed to another does not do anything legally wrong, so it is hard to see -if one takes the cynical view -why someone who deliberately breaches a duty of care owed to another should be punished.
A cynic could argue, in response to this point: 'The fact that exemplary damages are routinely awarded against defendants who deliberately breach the duties of care they owe others in the non-English common law jurisdictions merely establishes that duties of care in those jurisdictions actually do exist. It does not tell us anything about whether duties of care in England actually exist.' But two replies can be made to this. First: it would be strange if there existed such a fundamental divide between England and the other common law jurisdictions that duties of care actually existed in those other jurisdictions, but not in England. When did this divide arise? And how?
Secondly: it seems likely that it is only a matter of time before exemplary damages are awarded against a negligent defendant by an English court. The reason why there currently exists no English case where exemplary damages have been awarded against a negligent defendant is that until recently English courts adopted a 'cause of action' test to determine in what sort of cases exemplary damages could be awarded 28 and, according to this test, exemplary damages could not be awarded in negligence cases. Under this test, if A committed a tort in relation to B and B wanted to sue A for exemplary damages, such damages could not be awarded against A unless there existed a case decided before 1964 in which exemplary damages had been awarded against someone who committed the tort that A committed. As there is no case decided before 1964 in which exemplary damages were awarded against a negligent defendant, the 'cause of action' test meant exemplary damages simply could not be awarded in a negligence case in England.
However, the 'cause of action' test for determining whether exemplary damages can be awarded in a tort case has now been swept aside by the House of Lords in Kuddus Helicopters Inc, 915 F 2d 1428 (1990 . So, whatever the position may be in England, it is very hard to take a cynical view of the duties of care that are recognised in rest of the common law world and argue that someone who breaches one of those duties does not actually do anything legally wrong. on when exemplary damages may be awarded. B's right to sue A for exemplary damages will no longer be affected by the nature of the tort that A committed.
It therefore follows that exemplary damages may now be awarded under English law against someone who deliberately breaches a duty of care owed to anotherprovided, of course, that the facts of the case fit within one of the categories of situation in which Rookes v. Barnard held that exemplary damages may be awarded.
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So if A, a public authority, deliberately breaches a duty of care owed to B and in so doing acts in an 'oppressive, arbitrary or unconstitutional' manner, the decision in Kuddus indicates that B will now be able to sue A for exemplary damages. Similarly, the decision in Kuddus indicates that if A deliberately breaches a duty of care owed to B because he figures that he can make more money by breaching that duty of care than he would have to pay out to B by way of compensation, 32 exemplary damages may be awarded against A.
C. The law on injunctions
If the cynical view were correct, then we would not expect the courts ever to issue an injunction against a defendant to stop him breaching a duty of care that he owes to another. Unfortunately for the cynical view, there are some American cases in which the courts have done precisely this.
29
[2002] 2 AC 122.
30
[1964] AC 1129. Lord Devlin ruled in that case that exemplary damages could only be awarded against a tortfeasor in three situations. (1) Where a public authority commits a tort and thereby acts in a 'oppressive, arbitrary or unconstitutional' manner. (2) Where someone commits a tort figuring that he will make more money by committing that tort than he will have to pay out in compensation to the victims of his tort. (3) Where statute law authorises an award of exemplary damages to be made against the tortfeasor.
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It might be objected that all the House of Lords did in Kuddus was abolish the 'cause of action' test for determining whether exemplary damages could be awarded against a tortfeasor: they said nothing as to whether exemplary damages can now be awarded in negligence cases and so that question remains to be resolved at a future date. However, while it was open to the House of Lords to decide Kuddus in this way (that is, to say, 'The "cause of action" test is abolished but we leave it up to future courts to decide whether or not exemplary damages will be awardable for particular torts'), their Lordships were apparently unaware of this possibility and seemed to think that if they abolished the 'cause of action' test, exemplary damages could then be awarded against any deliberate tortfeasor so long as making such an award was allowed under Rookes v. As legend has it, this is what happened in the famous Ford Pinto case (Grimshaw v Ford Motor Co, 174 Cal Rptr 348 (1981) ). In that case, it is popularly believed, Ford deliberately decided not to correct a dangerous feature on their Pinto car because it would have cost more to correct the dangerous feature than Ford calculated it would have to pay out in compensatory damages to those injured as a result of the car's having this dangerous feature. However, it seems that the truth is somewhat different: see G. Schwartz, 'The Myth of the Ford Pinto Case ' (1991) the plaintiff asked the Superior Court of New Jersey to issue an injunction against her employer, a telephone company, requiring it to ban smoking in her workplace. She claimed that the telephone company's failure to institute such a ban put it in breach of the duty it owed her to take reasonable steps to see that she did not come to any physical harm in working for the telephone company. The court issued the injunction, holding that 'an employer is under an affirmative duty to provide a work area which is free from unsafe conditions' 34 and that where 'an employer is under a common law duty to act, a court of equity may enforce an employee's rights by ordering the employer to eliminate any preventable hazardous condition which the court finds to exist.' 35 Secondly, there are a number of cases where a defendant who has put a claimant in danger of suffering some kind of physical injury in the future has been ordered to create a fund which would be used to pay for that claimant to undergo medical tests in the future to monitor his condition.
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The exact basis of these 'medical monitoring' awards remains disputed, but Professors John Goldberg and Benjamin Zipursky have brilliantly suggested that in making such awards, the courts force a defendant who has put a claimant in danger of suffering some kind of physical injury, to discharge the duty of care he will owe that claimant to take reasonable steps to see that that risk does not materialise.
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Two aspects of the law in this area make this a particularly attractive explanation.
First, it seems that medical monitoring awards will only be made in cases where a defendant has put a claimant in danger of suffering some kind of physical injury which can be substantially avoided if it is detected early enough.
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So such awards will only be made where the defendant's paying for the claimant's condition to be monitored would help the claimant to avoid the injury which the defendant has put him in danger of suffering. Secondly, the United States Supreme Court has ruled that medical monitoring awards should not take the form of a lump sum payment to the claimant, but must rather 33 368 A 2d 408 (1976 Children v Lockheed Corporation Inc, 746 F 2d 816 (1984) (Lockheed ordered to create fund to pay for Vietnamese children -who were involved in a plane crash which was Lockheed's fault -to undergo regular neurological exams to check for any incipient brain disorder caused by the decompression they had experienced in the crash); Ayers v Jackson, 525 A 2d 287 (1987) (company that polluted residents' water with carcinogenic chemicals was ordered to create a fund to pay for the residents to undergo regular medical tests in the future to detect whether or not the pollution had caused them to develop cancer); also, to the same effect, Potter v Firestone Tire & Rubber Co, 863 P 2d 795 (1993) (medical monitoring award made against tyre company that dumped hazardous waste next to claimants' land, thus putting them in danger of developing cancer). See Hansen v Mountain Fuel Supply Co, 858 P 2d 970 (1993): held that defendant who exposed contractors to excessive quantities of asbestos dust while they were working for defendant could be ordered to create a fund to pay for contractors' health to be monitored -but only if the contractors were in danger of developing a serious disease as a result of being exposed to the asbestos 'for which a medical test for early detection exists…and for which early detection is beneficial, meaning that a treatment exists that can alter the course of the illness' (ibid, at 979). take the form of periodic payments made to the claimant each time the claimant goes for a medical test.
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As Goldberg and Zipursky point out, this 'mode of payment bespeaks an ongoing obligation, rather than a one-time satisfaction of a debt owed in light of a wrong already done.' 40 A cynic might attempt to dismiss these cases on the ground that they merely indicate that duties of care actually exist in the United States: they say nothing about what the position is in England.
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But again two replies can be made to this. First: it would be strange if the law in England and the law in the United States differed over whether duties of care actually exist. Secondly, it is hard to imagine that the English courts would refuse in an appropriate case to follow the example set by these American cases and decline to award an injunction against a defendant in order to prevent him breaching a duty of care that he owes someone else.
For example, take the case of Olive Nockels, which was reported in the newspapers last year.
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She underwent surgery for a broken hip and her condition subsequently deteriorated. Her doctors decided that her life was no longer worth living and stopped feeding or hydrating her; they did however keep her sedated. Mrs Nockels' family went to court, seeking to obtain an injunction that would compel her doctors to start feeding and hydrating her again. They were successful in obtaining an interim injunction but Mrs Nockels died soon after 43 and so it was never decided whether a final injunction would be awarded. But if it had been established that the doctors' failure to feed and hydrate Mrs Nockels put them in breach of the duty they owed her to treat her There are no English cases which indicate one way or the other whether an injunction can be granted to stop a defendant breaching a duty of care that he owes to another: see, for example, Miller v Jackson [1977] QB 966, 980 (per Lord Denning MR) . This dearth of authority is relatively easy to explain. If A owes B a duty of care but proposes to breach it, B will normally have no warning of this until after A has breached it -by which time it will of course be too late for B to ask the courts to compel A to comply with the duty of care that he owes her. Some might argue that another reason for the dearth of English authority on the issue of whether the courts will ever compel A to perform a duty of care that he owes B is that a claimant can only sue a defendant in negligence if she has suffered some kind of damage as a result of the defendant's actions. So B can only bring a claim in negligence against A to stop him doing x if she has suffered some damage as a result of A's doing x -but by the time this has happened, it will obviously be too late for her to obtain an injunction against A requiring him not to do x. However, as Meagher, Gummow and Lehane's Equity: Doctrines and Remedies (4th ed, 2002) , points out at , this argument is flawed: 'it has sometimes been thought that [an injunction] could not [be granted in a negligence case], because whether the defendant is threatening to do an act for the first time, or to continue or repeat an act, since the existence of damage is one of the ingredients of the plaintiff's cause of action and since one can never tell in advance whether the defendant's activity will cause damage, no occasion to seek the injunction can, as a matter of logic arise. Such reasoning is faulty; if accepted, one could never obtain an injunction to restrain a nuisance, a tort in which damage is equally an ingredient.' The analogy with claims in nuisance for an injunction indicates that if B wants to bring a claim in negligence against A to stop him doing x, all she has to show is that it is very likely that she will suffer damage if A is allowed to do x.
Daily Telegraph, October 7, 2003. 43 On 10 October: see Daily Telegraph, October 11, 2003. with reasonable skill and care, would a final injunction have been awarded against them? The answer is obviously 'Yes'.
D. The law on causation
The fourth problem with the cynical view is this: the courts will sometimes distort the law on causation in order to ensure that people who are subject to a particular duty of care are not allowed to breach that duty of care without incurring some kind of sanction.
For example, in Reeves v Commissioner of Police of the Metropolis, 45 the police owed a prisoner in their custody a duty to take reasonable steps to see that he did not commit suicide. The police breached that duty and the prisoner took advantage of their negligence to kill himself. It was argued that the police's negligence had not actually caused the prisoner to die as he had voluntarily 46 and unreasonably chosen to kill himself and that as a result there was a break in the chain of causation between the police's negligence and the prisoner's death. The House of Lords rejected this contention even though it is well acknowledged in other contexts that voluntary and unreasonable acts break chains of causation. 47 Lord Hoffmann explained that in this context the normal principle that voluntary and unreasonable acts break chains of causation could not be allowed to apply: if it were, then every time the police owed a prisoner of sound mind a duty to take reasonable steps to stop him committing suicide, they would be free to breach that duty, safe in the knowledge that if the prisoner took advantage of their breach to kill himself, they would be able to argue that their negligence did not cause the prisoner's death and thereby escape all liability for his death. A cynic might object: 'Such an injunction would not have been awarded in order to compel Mrs Nockels' doctors to discharge the (illusory) duty of care they owed her. Instead, the injunction would have been awarded under the Human Rights Act 1998 or, as the hospital was an NHS hospital, by way of judicial review of Mrs Nockels' doctors' decision to stop treating her.' But this objection does not work. Even if these avenues of legal recourse had not been available to Mrs Nockels' family, it still cannot be doubted that a final injunction would have been granted to Mrs Nockels' family had it been established that the doctors treatment of Mrs Nockels put them in breach of the duty they owed her to treat her with a reasonable degree of care and skill. One self-confessed cynic who read this paper in draft form argued that the fact that an injunction could be awarded against a doctor who was failing to treat a patient properly did not establish that duties of care actually exist, because doctors do not owe their patients a duty of care; rather they owe them a duty to care for them. The fact that cynics have to resort to such sophistry to support their views indicates just how weak their views actually are.
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[2000] 1 AC 360.
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Reeves was decided on the basis that the prisoner in that case was of sound mind and was therefore acting voluntarily when he decided to kill himself: ibid, at 368. the defendants employed the claimant to clean some brick kilns for them. At the end of each day, the claimant had to cycle home to wash off the brick dust that had accumulated on his body because the defendants had failed to provide him with any washing facilities at work. In so doing, the defendants breached the duty of care they owed the claimant to take reasonable steps to see that he would be reasonably safe working for them. The claimant subsequently developed dermatitis. He was allowed to sue the defendants for compensation even though he could not show that the defendants' negligence caused him to develop dermatitis -in other words, he could not show that he would not have developed dermatitis had he been allowed to wash at work and not been forced to cycle home and wash there. Lords Simon and Salmon explained that if the claimant's claim were not allowed, then if A employed B to do work akin to that done by the claimant, A would be free to disregard the duty she would owe B to provide him with washing facilities at work -she would know that if B subsequently developed dermatitis, she would not be held liable because B would be unable to prove that his dermatitis was attributable to A's negligence.
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McGhee was of course followed in Fairchild v Glenhaven Funeral Services Ltd, 51 where it was held that: if (1) A is employed over the course of his working life by B, C and D; and (2) B breached the duty of care she owed A to see that he would be reasonably safe working for her by exposing him to excessive quantities of asbestos dust; and (3) C and D did exactly the same as B when A worked for them; and (4) A now suffers from a cancer associated with exposure to asbestos dust; and (5) A cannot prove whose negligence -B, C or D's -caused him to develop that cancer; then (6) A will be allowed to sue B, C and D in negligence for compensation for the fact that he now suffers from cancer. One justification that was offered by the House of Lords for its decision in Fairchild was that A could not be left without a remedy in the case just described because if he were then employers generally would be left free to breach the duty of care they owe their employees not to expose them to excessive quantities of asbestos dust. See ibid, at 9: '[Not to hold for the claimant] would mean that the [defendants] were under a legal duty which they could, in the present state of medical knowledge, with impunity ignore' (per Lord Simon of Glaisdale); and at 12: '[Not to hold for the claimant] would mean that in the present state of medical knowledge and in circumstances such as these (which are by no means uncommon) an employer would be permitted by the law to disregard with impunity his duty to take reasonable care for the safety of his employees' (per Lord Salmon).
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[2003] 1 AC 32.
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See ibid, at [33] : 'Were the law [not to allow A's claim in the case we are considering], an employer exposing his employee to asbestos dust could obtain complete immunity against mesothelioma…claims by employing only those who had previously been exposed to excessive quantities of asbestos dust. Such a result would reflect no credit on the law' (per Lord Bingham); at [62] : 'a rule requiring proof of a link between the defendant's asbestos and the claimant's disease would, with the arbitrary exception of singleemployer cases, empty the duty of content. If liability depends upon proof that the conduct of the defendant was a necessary condition of the injury, it cannot effectively exist' (per Lord Hoffmann); and at [155] : 'if the law did [here] impose a standard of proof that no [one claiming compensation for mesothelioma] could ever satisfy, then, so far as the civil law is concerned, employers could with impunity negligently expose their workmen to the risk of…mesothelioma. The substantive duty of care would be emptied of all practical content so far as victims are concerned' (per Lord Rodger).
Each of these cases show that if A owes B a duty of care of some descrption, the courts will go out of their way to ensure that A is not given an option to be careless so far as B is concerned. But according to the cynics, A does have an option to be careless so far as B is concerned -so why would the courts go out of their way to deprive him of this option? If, on the other hand, the idealistic view is correct, then there is no problem. The courts will go out of their way to ensure that A is not given an option to be careless so far as B is concerned because he is under a legal duty not to be careless so far as B is concerned.
Four Arguments in Favour of the Cynical View
To sum up so far, there at least four problems with the cynical view of duties of care in negligence, each of which indicates that the cynical view of those duties of care is wrong and that the idealistic view is correct. But let's see now what arguments can be made in favour of thinking that, despite these problems, the cynical view is in fact correct. There are four arguments that might be advanced in favour of the cynical view. Unfortunately, none of them work.
A. Too many duties
It has been objected to me that if the idealistic view is correct then that would mean every person living in England would be subject to millions of duties. The observation on which this objection is based is correct.
For example, it is well established that if it is reasonably foreseeable that A's doing x will expose someone like B to an unreasonable risk of being physically injured, A will owe B a duty to take care not to do x. Let's say that there are 100,000 different things that A could do which, it can reasonably be foreseen, will expose someone like B to an unreasonable risk of being injured -he could poison B's water supply, regularly hit a cricket ball into B's back garden, drive his car at 100 mph when B is in the vicinity, and so on. A will then owe B a duty to take care not to do each of these of things -that is, A will owe B 100,000 duties. And that's just B. A will owe roughly the same number of duties to everyone else. So we can easily see how if the idealistic view is correct, every person living in England will be subject to millions of duties.
But is this a problem? The fact that people living in England will be subject to millions of duties if the idealistic view is correct does not automatically indicate that the idealistic view is wrong. For example, not even the most cynical of lawyers would deny that if you take two given individuals, A and B, A will owe B a duty not to torture Beven though this means as a result that any given individual who lives in England will be subject to around 49 million duties, each requiring him not to torture a particular individual who also lives in England.
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Of course, our minds recoil from the idea that each of us might be subject to millions of duties because we automatically think that subjecting us to that number of 53 The latest UK census estimates the population of England to be around 49 million people: see http://www.statistics.gov.uk/census2001/pop2001/england.asp. duties would be oppressive. As a result, we automatically think that if the idealistic view of duties of care in negligence implies (as it does) that we are all subject to millions of duties, then there must be something wrong with the idealistic view. However, there is nothing oppressive in subjecting a given person -A -to millions of duties so long as almost all of those duties are negative in content, requiring A not to act in certain ways. A will then find it very easy to comply with all his duties, no matter how many he is subject to. As it happens, almost all of the duties of care in negligence that we are subject to are negative in content. The law will only find that A owes B a positive duty of care in negligence -a duty to do something positive for B -if there exists a 'special relationship' between A and B or if A has 'assumed a responsibility' to B. As a result, the number of positive duties of care in negligence that any given individual is subject to will be extremely limited. So it is hard to see that the fact that the idealistic view of duties of care in negligence implies that we are each subject to millions of duties gives us any reason to think that the idealistic view is wrong.
B. No duties between strangers
David Howarth raises the following objection to the idealistic view of duties of care in negligence:
'…the language of duty…sounds unnatural in the absence of a pre-existing relationship between the people involved in the dispute. One might say that to make a promise creates a duty to carry out what was promised and that to fail to do so involves the breach of a preexisting obligation. But to say that I breached an obligation to the complete stranger that I ran over in the street seems to presuppose a degree of intimacy with the stranger that simply did not exist… [So] the 'duties' that negligence law alleges that defendants owe to specific plaintiffs are fictional duties, duties invented after the fact to justify a certain legal result rather than obligations that would be recognised as such at the time of their alleged tortious conduct.' 54 So if A is driving a car in the vicinity of a pedestrian, B, we say that A owes B a duty to take care not to drive dangerously. An idealist would say that that duty actually does exist. Howarth argues that this shows that the idealistic view of duties of care in negligence is incorrect because strangers cannot owe duties to each other. But this argument is hard to accept. Suppose that I take a gun to the top of a tall tower and line up its sights on a complete stranger to me, B. Does the law not impose on me a duty not to shoot B and does it not impose that duty on me for the benefit of B? If it does -and it does -then I owe B a duty not to shoot him, even though B and I are complete strangers.
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But if I can owe B a duty not to shoot him, even though we are complete strangers, then why can I not owe B various duties of care -such as a duty to take care not to drive dangerously when he is in the vicinity of my car? As John Goldberg and Benjamin Zipursky observe, 'duties of care can and do exist among "strangers". A pre-54 D. Howarth, above, n 19, 158. 55 It is important to recall that A will 'owe' B a duty not to do x if he has a duty not to do x and that duty was imposed on A for B's benefit: see above, n 9. existing status or contractual relationship is not necessary to support the existence of some duties of care.' 56 C. The baby food problem A much better objection to the idealistic view of duties of care in negligence is suggested by an observation of Fleming James Jr's.
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Suppose A manufactures baby food. Unfortunately, one of A's tins of baby food -manufactured in June 2001 -became contaminated in the manufacturing process. At the time the baby food was contaminated, A had not taken adequate steps to guard against such contamination occurring and had he done so the baby food would not have become contaminated. The contaminated tin was stored, shipped out and eventually put on sale. B's mother, who gave birth to B in April 2002, bought the tin of baby food and fed it to B. B fell ill as a result.
In this case B would have no problem in suing A in negligence for compensation 58 -we would find that at the time A manufactured the tin of baby food, A owed B a duty to take care to see that the baby food was not contaminated, that A breached that duty and that A's breach caused B to become ill. Now an idealist would say that that duty of A's actually existed -but, it might be objected, how could A have owed B a duty of care in June 2001, when B was only born in April 2002? 59 It seems impossible that such a duty of care could have been genuinely owed by A to B at the time A manufactured the baby food that made B ill. But if A did not really owe B a duty of care in manufacturing the baby food, that casts doubt on whether the idealistic view of duties of care in negligence is correct -after all, if the duty of care which is said to exist in this case does not actually exist, why should we believe in the existence of the duties of care which are said to exist in other negligence cases?
However, an idealist would be able to maintain that A did owe B a duty of care in this case. An idealist could argue, 'At the time A manufactured the tin of baby food at issue in this case, A had a duty to take care to see that it was not contaminated. This duty was imposed on him for the benefit of whoever ate the tin of baby food in the future. So A's duty was owed to "whoever eats the tin of baby food in the future". As things turned out, B ate the tin of baby food. So, as things turned out, A's duty was owed to B -even though B did not even exist at the time the tin of baby food was manufactured.' A cynic might object, 'This argument cannot be accepted because it gives rise to a paradox. If no one ate the tin of baby food -if, say, the tin was destroyed in transit -it seems to follow from the above argument that A did not owe anyone a duty of care in manufacturing the tin of baby food and that therefore A did not have a duty of care in manufacturing that baby food. So whether or not A had a duty of care in manufacturing the tin of baby food will depend on what happened to that tin after it was manufacturedwhich is impossible.' However, this counter-argument does not work. The fact that A did not owe anyone a duty of care in manufacturing the tin of baby food does not mean that he did not have such a duty in manufacturing the baby food. He did have such a duty; but, as things turned out, that duty was not imposed on him for the benefit of any particular individual -the duty was therefore owed to no one in particular.
D. The popularity of cynicism
The fourth and final argument that can be made in favour of the cynical view of duties of care in negligence goes as follows: 'If the idealistic view of such duties is correct, why do virtually all of the leading tort academics adopt a cynical view of those duties? Doesn't that indicate that the cynical view has more going for it than the idealistic view?' It does not. At least four alternative explanations can be provided as to why the cynical view of duties of care in negligence is so popular nowadays among tort academics.
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They are set out in the next section.
The Sources of Cynicism

A. The influence of Sir Percy Winfield
It is easy to fall into the trap of thinking that the great tort lawyer, Sir Percy Winfield, was a cynic. After all, his classic article 'Duty in Tortious Negligence' 62 is replete with cynical-sounding statements such as '[the duty requirement] in negligence might well be eliminated from the tort of negligence.' 63 However, the better view is that Winfield was not a cynic; he was an ultra-idealist. He believed that if you take any two given individuals, A and B, A will always owe B a duty to take care not to harm B or to fail to save B from harm. If, then, A carelessly harms B or fails to save B from harm, he will breach a duty of care owed to B.
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So Winfield could not understand why, if B could 60 Such duties are not unusual: duties which are imposed for the benefit of the community as a whole are not owed to anyone in particular. See above, n 9.
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There may of course be other explanations. For example, it is a striking fact that those who take the view that the law encourages us to act in economically efficient ways tend to adopt a cynical view of duties of care in negligence: see, for example, J. Coleman, The Practice of Principle (2001) , 12: 'most economists of law… [deny] that the concept of duty plays any part in tort law at all.' Why this should be so is too difficult to explain here but points up a fifth possible explanation of the popularity of the cynical view of duties of care in negligence: the many tort scholars who believe that the law encourages us to act in economically efficient ways seem as a result to be pre-disposed to accept that the cynical view of duties of care in negligence is correct and to reject the idealistic view of those duties of care. Winfield was not, of course, alone in being an ultra-idealist. Buckland seems also to have been an ultraidealist: see his 'The Duty to Take Care ' (1935) 51 LQR 637, 641: 'My duty is a duty not to harm others by my carelessness and that duty I owe to everyone. It seems absurd to say that a careless driver owes a duty show that A had carelessly harmed her or failed to save her from harm, the law required her to show in addition that A had breached a duty of care owed to B in acting as he did before it would grant her a remedy. If B has shown that A carelessly harmed her or failed to save her from harm, surely she has already shown that A breached a duty of care owed to her? 65 So, to Winfield, the duty requirement in negligence cases was 'superfluous' 66 because it is always satisfied. According to Winfield, in any given negligence case, one can take it as read that the defendant owed the claimant a duty to take care not to harm the claimant or to fail to save the claimant from harm -the only real issue is whether the defendant carelessly harmed the claimant or carelessly failed to save the claimant from harm, thereby breaching the pre-existing duty of care that he owed the claimant.
Winfield attempted to back up his claim that the duty of care requirement in negligence cases is 'superfluous' by pointing out that, before the forms of action were abolished, A could sue B in negligence in five situations: (1) where B was employed as an innkeeper or a common carrier or in some other kind of common calling and he performed his job so incompetently that A suffered harm; (2) where B was employed in a public office and performed his job so incompetently that A suffered harm; (3) where B held goods on a bailment for A and due to his carelessness, those goods were lost or damaged; (4) where B carelessly failed to perform some duty arising from prescription or custom and A suffered harm as a result; and (5) where B carelessly allowed a dangerous thing to get out of control and A suffered harm as a result.
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In each of these situations, Winfield pointed out, if A wanted to sue B in negligence, all he had to do was to show that B had been careless -he did not have to show in addition that B had owed him a duty of care not to act in the way B did. It was only when the forms of action were abolished that the courts -very much by accident, according to Winfield -fell into the habit of requiring someone who wanted to sue someone else in negligence to prove not only carelessness on the part of the defendant but that that carelessness amounted to a breach of a duty of care owed to the claimant. to everyone who is there but none to one who is not there.' See also the judgment of Andrews J in Palsgraf v. Long Island Railroad Company, (1928) 162 NE 99, 103: 'Everyone owes to the world at large the duty of refraining from those acts that may unreasonably threaten the safety of others.' 65 Winfield, above n 62, 44. Compare the position with other torts such as battery or trespass to land. If A wants to sue B for battery, all A has to do to win his case is show that B hit him when she had no lawful justification for doing so. He does not have to show in addition that B breached a duty owed to A in acting as she did because if she hit him when she had no lawful justification for doing so, it is self-evident that she breached a duty owed to A in doing so -it is already well-established, time out of mind, that if you take two given individuals they will each owe the other a duty not to hit the other if they have no lawful justification for doing so. Similarly, if A wants to sue B for trespassing on his land. A will not need to show that B owed him a duty not to trespass on his land because it is already well-established that B will have owed him such a duty. All A will have to do to win his case is show that B walked on his land when she had no lawful justification for doing so. I daresay that the same is true nowadays of negligence cases which involve a claimant suing a defendant for running her down. The claimant will not need to spend time showing that the defendant owed her a duty to take care not to run her down -that is so well-established that it need not be argued about. All she will have to do to win her case is show that the defendant carelessly ran her down. 66 Ibid, 43, 66. Similarly, Buckland thought that the duty of care requirement in negligence was an 'unnecessary fifth wheel on the coach': Buckland, above n 64, 639.
Winfield, above n 62, 44-48. While no serious lawyer would nowadays endorse Winfield's ultra-idealism, 68 Winfield's historical arguments have proved very influential in convincing other tort lawyers that: (1) for several centuries liability in negligence under English law was not based on the idea that the defendant had breached a duty of care owed to the claimant; and (2) the idea of requiring the claimant to show that the defendant owed her a duty of care before she would be allowed to sue the defendant in negligence was originally quite foreign to English law and only got into our law by virtue of a historical accident.
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It may, of course, be disputed whether either of these claims are actually correct. It is perfectly possible to argue, for example, that liability in negligence under English law has always been based on the idea that the defendant has breached a duty of care owed to the claimant.
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When the forms of action held sway, in each of the five situations where an action in negligence could be brought by A against B, the requirement that B owed A a duty of care would automatically be satisfied. So if A wanted to show that B had breached a duty of care owed to him, all he had to do was to show that B had carelessly harmed him.
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When the forms of action were abolished it became possible to bring claims in negligence outside the original five situations where a claim in negligence could be brought. As a result, it could no longer be guaranteed in any given situation where A sued B in negligence that B had owed A a duty of care. So if A wanted to sue B in negligence it was not enough for him to show that B had carelessly harmed him; he had also to show that B had owed him a duty to take care not to act in the way she did.
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For example, no serious lawyer could argue that if you take two given individuals, A and B, A will always owe B a duty to save him from harm or a duty to take care not to cause him some kind of harm falling short of physical injury. A serious lawyer might attempt to argue that A will always owe B a duty to take care not to cause him physical injury. However, even this seems too ambitious: (1) it involves doing violence to the reasoning in cases such as Donoghue v Stevenson [1932] AC 562 and Palsgraf v Long Island RR, 162 NE 99 (1928) , recasting such cases as 'breach' or 'remoteness of damage' cases rather than 'duty' cases; (2) there are occasions where A will be allowed to injure B against B's will, such as when A is acting in self-defence. Winfield himself conceded that the lack of reference to the notion of 'duty' in negligence cases brought before the forms of action were abolished might be accounted for by the fact that, at that time, claims in negligence could only be brought in situations where the duty requirement was already satisfied. In the context of a discussion of the negligence liability of common carriers, Winfield remarked, '…nobody talked about a precedent duty to take care, for by professing a common calling a man in mediaeval times in effect assumed what we should call a status from which the duty sprang' (above n 62, 45). Talking of the period before the forms of action were abolished, Winfield observed, 'There were many sets of circumstances in which a man was civilly liable for inadvertent harm to his fellow-creatures. In not one of them can it be said that there was any formal and conscious postulation of a precedent duty on the defendant's part to take care. Such duty was repeatedly taken for granted and [arose out of] the defendant either having put himself in a position in which any sensible man would act carefully…or in having assumed something like a status which demanded professional skill on his part' (ibid, 48-49; emphasis added).
